§ T

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of
MELVIN D. COLLAMORE |

Appear ances:

For Appel | ant: Melvin D. Col |l anore,
in pro. per

For Respondent: A Ben Jacobson
Counsel

OP1 NI ON

This appeal is nade pursuant to section 18594
of the Revenue, and Taxation Code from the action of the
franchise Tax Board on the protest of Melvin D. Collanore
agai nst proposed assessnents of additional personal
incone tax In the anounts of $127.81 and $205.23 for the
years 1968 and 1969, respectively. Al statutory refer-
8&§es in this opinion are to the Revenue and Taxation

e

The issues to be decided are: (1) whether
under section 18001 appellant is entitled to a tax -
credit greater than the anmount of taxes actually paid
to another state; (2) whether respondent is precluded
fromissuing a new notice of proposed assessnent after
having previously withdrawn an earlier notice for the
sanem%ear and based upon the same |egal theory; and
(3) whether a binding settlenent has been entered into
by respondent's negotiating a check which was explicitly
tendered upon the condition that appellant's proposed
terms of settlenent be accepted.

Appellant is a resident of California. H's
upation as a field engineer requires himto accept
rt-term WOrk assi gnments at varlous(;ob sites around
re country for periods ranglng from 30 days to one year.

nsequently, in 1968 appellant spent four nonths working
New Mexico, and in 1969 another seven nonths were
nent in that state. The remainder of the two years was
nt in California. Appellant paid taxes on his net
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Appeal Of Melvin D. Collamore

income to the State of New Mexico in the amounts of $72.52
and $158.74 for the years 1968 and 1969, respectively.

_ ~ On April 15, 1969, appellant filed a resident
California personal income tax return for 1968. He
reported a tax liability of $461.60 for that year,
¢claiming a credit in the amount of $200.33 for taxes
paid to another state, and attached his New Mexico non-
resident return. The amount of the credit wasarrived
at by applying the formula found in section 18001,
subdivision (c).

On March 30, 1970, appellant filed a part-year
nonresident California personal incone tax return,
claimng nonresident status for the time spent in New
Mexi co. At the same time he filed an amended return for
the year 1968, claimng nonresident status on the same
basis. as the 1969 return. This amended return was
treated by respondent as a claimfor refund.

cn Septenber 25, 1970, respondent issued to
appel lant a notice' of additional personal income tax
proposed to be assessed in the amount of $127.81 for the
year 1968, this figure being the difference between the
amount of the credit clained on the original 1968 resi-
dent return and the anount actually paid in inconme taxes
to the State of New Mexico in 1968. Appellant notified
respondent of the amended return and made a claimfor
refund. The Septenber 25, 1970, deficiency notice was
t hereupon wi thdrawn, and appellant was so notified on
Decenber 30, 1970.

However, on January 5, 1971; an erroneous.billing
for the Septenber 25, 1970,_deficiencr notice was sent to
appellant. Upon naking inquiry, appellant was informed
that the billing had been erroneous but that the wth-
drawn assessment woul d be reissued, as well as an assess-
ment for the year 1969.

On February 4, 1971, notices of proposed assess-
ments -for the years 1968 and 1969 were issued denying
part-year nonresident status and allowing as a credit
only those taxes actually paid to New Mexico in the.
year 1968. Appellant's-letter of protest, .in addition
<o maintaining his claimof part-year nonresidency,
asserted in the alternative a claimfor a credit $260. 45
for the year 1969 for taxes paid to another state, this
figure again arrived at by application of the fornula
found in section 18001, subdivision (c). The letter
al so contained a check 1 n the amunt of $103.52 for the
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sel f-assessed deficiency for -
was tendered upon the eipresstggngfﬁfoﬁgéﬁét FQ%EOEBSEF

accept the offered terns of settlenent.

Respondent negotiated the check and applied
the proceeds against appellant's deficiency.
1971, notices of action were sent to aFFeIJantcﬁfP?¥n%%g
the proposed assessment for 1968 and allowing as a
credit for 1969 the anmount actually paid to New Mexico

in that year. (n apﬁeal, .ggellant has abandoned his
claimfor part-year, nonresident status.

Section 18001 provides:

Subject to the follow ng conditions, resi-
dents shall be allowed a credit against the
taxes I nposed by this part for net income
taxes inposed by and paid to another state on

i ncome taxable unger—this part:

(a) The credit shall be allowed only for
taxes paid to the other state on income
derived from sources within that state which
s taxable under its laws irrespective of
the residence or domcile of the recipient.

(b? This credit shall not be allowed if
the other state allows residents of this
State a credit against the taxes inposed by
that state for taxes paid or payable under
this part.

(¢) The credit shall not exceed such
proPortlon of the tax payable under this
part as the income subject to tax in the
other state and al so taxable under this
part bears to the taxpayer's entire incone
upon which the tax is inposed by this part.
(Emphiasis added. )

It is clear that the underlined words "and paid to" at
the beginning of this section establish that the anmount
of taxes actually paid to another state determnes the

maxi al lowabl e credit in all cases.

zusﬁﬁﬁivision #c)hproviges a possible fEP?hEPfFPh?tEPPBH
c: the amount Of the creadlt. i i L
utz to the facts of this case Igg%ohgeﬁpphgér%%ﬁﬁg%fﬂ?t
determined the anounts of the allowable credits. Mﬁe'f

ver, appellant has not disputed this interpretati
the statute.
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Appel l ant's argunment, rather, is that he has
correcthy determ ned the anmobunt of the allowable credit
an

in accor

ce wth the instructions acconpanying Form 540,

the resident California personal incone tax return form
Those instructions, insofar as they are applicable here,
read as follows:

Credit for Incone Taxes Paid Qther States--

| f you

eritved 1ncome from sources wthin and

paid a NET INCOME tax to any of the followng
states on income which you report to California,
you may claima credit, subject to l[imtations
expl ai ned bel ow. ..

[a |ist of states with tax systems which qualify
is given]...

You are not allowed a credit against your
California tax for'amounts paid to the fol-
| owi ng states...

fa list of states with tax systens which do
not qualify is given]...

No credit may be allowed for income taxes
paid to any city, the federal governnent, a
foreign country, or for any paynents of state
unenpl oyment or disability insurance.

A credit is éllowgble agai nst youi‘_
California tax only if the tax you paid
the. other state was based on net incone..

* ¥ X

Tax Credit Limtations--The credit allow

able may not exceed that proportion of the
California tax which the income taxable by

both states bears to the entire income tax-
able by California. .

Wnile We agree W th appellant that it is nowhere explicitly

stated that the amount of taxes actually-paid to another
state constitutes a limtation on tae amount of the allow

able credit,

we do not agree that the formula given in the

| ast paragraph of the above instructions is the only

limtation on the amount of the credit available to appel-

lant.

The title given to the first paragraph. states

the credit is for "income taxes paid other states."
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Appeal of Melvin D. Coll anore

second paragraph contains the words "amounts paid."
The third paragraph contains the words "income t axes
paid," and the fourth paragraph contains the words
"tax you paid." W think all of these phrases indicate
that the amnount of taxes actually paid by appellant is
determ native of the amount of the credit available to
him Even the paragraph upon which appellant relies,
that containing the fornula, has as its predicate the
Phrase "may nOt exceed;" this is a clear indication

hat the allowable credit may be |ess than the anpunt
cal cul ated by use of the fornula. Therefore we reject
appel lant's contention that he has calculated the credit
in the only way allowed by these instructions.

‘Moreover, even if appellant's claim that he
correctly followed the instructions was well-founded,
he has offered no reason as to why the instructions
shoul d take precedence over the sfatute. The statute
is clear onits face, and an admnistrative agency has
no powfr to interpret it in su%? qggnerASs t%dgu&ﬁg-lts
command.  (Dillman V. McColgan,63 : p. :
409 [146 P.2d ; Appeal’s of Janes S. and Marian
Forkner, et al ., Cal. St. Bd. of Equal., Aug. 7,1963.)

Furthernore, appellant has apparent|ly m sunder-
stood the purpose of this credit. It Is not Its purpose
to exenpt fromtax income derived from sources in other
states which inpose a net income tax; California taxes
its residents' on their income from whatever source
derived (See section 17041). Its purpose, rather, is to
shield California residents so far as possible fromthe
inequities of double taxation. (See Appeal of John and
Givia A Poole, Cal. St. Bd. of Equal.;Cct.,1.19s3%)
The purpose of the |imtation found in section 18001,
supdivision (c) is sinply to inpose the burden of another
state's higher effective tax rate upon the taxpayer
rather than upon the State of California. Thus, the
spirit as well as the letter of section 18001 is served
by allowng as a credit only the amount of taxes actually
paid to another state, subject to the limtations found
wthin the statute.

Appel | ant next argues that the second assess-
zent for the year 1968 is invalid since a previous
assessment for that year, based upon the sane facts and
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the same theory, had been withdrawn.X/ This precise
issue has been previously decided by this Boaﬁy; adversely
to the taxpayer, in Appeal of Kung Wo Company, |nc., Cal,
St. Bd. of Equal. , decided May 5, 1953. in thal case we
construed section 25 of the Bank and Corporation Franchise
Tax Act (Stats. 1943, p. 203) to allow reissuance of a
previously w thdrawn assessnent. he | anguage qf section
18583, the control ling statute on the |ssJ%|Q1t IS case
I's substantially identidal to that construedinkung W,
and we see no reason to depart fromour earlier comstrue-,
tion. Therefore we reject appellant's argunent on this

I Ssue.

pel | ant lastly argues that a binding settle-.,.
ment between himself and fespondent has been consummat ed
which prevents any further assessment for the years in
question. ApPeIIant seeks to support his contention by
show ng his orfer of settlement, his check which was
tendered explicitly upon the condition that the settle-
ment be accepted, and the negotiation of that check by
respondent -

A settlenment is effected between a taxpayer
and the Franchise Tax Board by neans of a closing agree-
ment, The law with respect to closing agreements is
found in section 19132 which provides that anysuch
agreenent nmust be in witing and approved by the State
Board of Control. W have previously held that this is
the only nethod whereby a settlement can be effected.
(Appeal of Wesley G. Pope, Cal. St. Bd. of Equal.,

July 22, 1958; see also Botany Wrsted MIIs v. United
States, 278 U.S. 282 [73°TC. Ed. 379]) Since the
requirements Of the statute were not'net in this.case
we e] ect appellant's Claimthat a settlement has been

ef fect ed.

- For the above reasons we nust sustain respond-
ent's action in this mtter.

1/ Appellant also clainms that the withdrawal.of the
first 1968 assessnent precludes the issuance of
the 1969 assessnent since the sane issues are

involved for each year., Qur decision as to the
validity of the second 1968 assessnment nakes unnec-

essary any discussion of this point. However, even
i f we were to conclude that the, second' 1968 assess-
ment was invalid, that would not affect the 1969
assessnent.  (See section 18452.)
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section.18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on
the protest of Melvin D. Collamore against the proposed
assessments of additional personal inconme tax in the
amounts of $127.81 and $205.23 for the years 1968 and
1969, respectively, be and the sanme is hereby sustained.

Done at Sacranmento, California, this 24th day
of Cctober s 1972, by the State Board of Equalization.

/ | R Chairma#

_ AQ/KM 2L , Member
@%‘{ /,IWXZ«/ //fgbw oy , Member
/ ,  Menber
,  Menber

ATTEST: // /// W , Secretary
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